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iFrox Toe CouRT OF APPEAL, Exseraxo.]
BROWNE » DUNN*

1803, November 28,

Defamating — Privilege—=Soficitor and  Clignt — Retatner — Halice—Practice —
Evidenve—tross-rzaininution of Witaesy=— Puint not raised ab Trial urgued
on LA ppeal.

1f u solicitor reasonably believes that his services may be required by o
possible eent who does afterwards rotain him. all communicatious passing
between the solicitor and the client, leading up to the retainer and relevoat
1o it, and having that, and nothing else, in viow are privileged.

If the retainer is n penuine proceelding, the faet that the golicitor is not
well disposed to the person snid to be defamed is not evidence of malice,

Por Lord BowEN: Whether, when o professiopal relation is created
between o solicitor and o client, and communications pass between tho
solicitor and the client with reference to the prosecution of 2 third
person, or with reference to proceedings being taken against him, the fact
that the solicitor jsanimated by malice in what he says of the third person
would rendor him liable to an action, provided he does not say any: ing
which is outsiile what is relevant to the communications which he is maldng
as solicitor to his client. Quezre.

If in the course of a case it is intended to suggest that o witness is not
speaking the truth npon a particular point, his attention rmust be directed
to the fact by cross-examination showing thaf that imputation ig intended
+o be made, so that he may have an opportunity of making sy sxplanation
which i5 open to him, unless it is otherwise perfectly clear that he has had
full notics beiorchand that there is an intention to impeach the eredibility
of hisstory, or(per Lord Mong1s) the story is of an incredible and remancing
character.

It one party ata trial deliberately elects to fight one question on which bo
is beaten, he cannot afterwards on appeal raise another question, although
that question was af the trial open to him on the pleadings and on the
evidence.

Martin v, Great Nurthern Raihway (1), approved.

AprEar from the judgment of the Court of Appesl ordering that
verdict for the plaintiff be sef aside and that judgment be entered
for the defendant.

'The getion was brought by the appellant against the respondent,
who is o solicitor, for a libel contained in the following document,
which the respondent had had drawn up by his clerk and had

% Lord HerscEELEL, T.C., Lords HALssoRY, Moras and BowEN,

{1) 16¢€.B. 179; 24 L. J. C. 7. 209; 3 W, R. 470,
r2
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exhibited to the 'persons who signed it, for the purpose of obtaining
their authority to take proceedings against the piaintiff 1w

“To Me. Cecrn 'W. Dexy,
“The Vale, Hampstead.

“We, the undersigned residents in the Vale of Health, Hamp-
stead, N.T., hereby authorize and request you to appear before the
magistrates sitting at the Hampstead Police Cours on Wednesday,
the 5th day of August, 1891, and apply, on our behalf, respectively,
in whatever way may seem proper and best, against James Loxham
Browne, of Woodbine Cottage, The Vale, Hampstead, for a summons
and order that the said James Lozham Browne, for the reason that he
has continwously for many wmonths past, both by acts and words,
seriously annoyed s, and each of us, and other residents in the Tale
aforesaid, whereby he has endeavoured to provoke a breach or breaches
of the public peace or wherely a breach or breaches of the public peace
has been in danger of Dbeing committed. That the sald Jemes
Loxham Browne be bound over for such time as the said magis-
trates shall think fit, to keep the peace, or for such other order as
the said magistrates shall deem proper to make.”

The document was dated 4 August, 1891, and was signed by
the following persons: Samuel Hoch, S. Jones, B. Cooke, George
McCombie, Thomas Henderson, William Schréder, Benjn. Paine,
R. Henderson, H. King. .

At the time this document wos made the defendant and plaintiff
were not on friendly terms, and the defendant knew that two
summonses were to be heard the next morning before the loeal
magistrates, one token out by the plaintiff against Paine, one of -
the above signatories, for assault, the seeond taken out also by the
plaintiff ngainst Mrs. Hoch, the wife of another signatory, for
abusive language. On the morning appointed for the hearing of
these summonses, and before the hearing, the defendant mentioned
his epplicution to the magistrates, but, at their request, postponed
it until the summonses had been heard, and, on the hearing of a
cross-summons by Paine, the plaintiff was bound over to keep the
peace.

The plaintiff subsequently discovered the document and brought,
or threatened, actions of libel agninst oll the parties to it
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A} the hesring of the action against the defendant, which was
tried before Matmmw, J., it appesred that 8. Jones and E.
Cooke wers o mother and daughter living fogether, and that Mrs.
Jones, the mother, had died before the trial. Mzs. Cooke gave
evidence for the plaintiff. All the rest of the signatories, escept
H. King, who was not called, gave evidenee for the defendant.

At the trial, in the language of Lord Herscuein, the case made
-on behalf of the plainiiff appesars unquestionably to have beeun this,
that the whole thing was. & sham, that Mr. Dunn did not draw up
this document having information that people had this ground of
complaint, and would desire to retain him ag solicitor; bab that it
was o gratnitons affair, and merely carried out, without any honest
or legitimate object, for the purpose of annoyance snd injury to
Mr. Browne.

The rest of the signatories who were called gave evidence which
showed that they had really employed the defendant, McCombie
and Hoch, whose evidence is set out in full in Lord Hansprry's
judement, were not cross-exsmined ab all, and the rest of these
witnesses were cross-examined as to the merits of the various
quarrels they had had with the plaintiff. The only evidence as to
King was that he had signed the document.

The jury found a verdict for the plaintiff, and assessed the
damages at 204,

The defendant appealed. The Cowrt of Appeal set aside the
verdict and entered judgment for the defendant. From this judg-
ment the plaintiff now appealed.

Willis, Q.C. and Blake Oidgers, Q.C. (Lincoln Reed with them)
for the plaintiff, in support of the appeal, urged that the document
~was really a sham, that it was not couched in ordinary language,
ond contained much that was unnecessary, and on this point they
. particnlarly complained of the words printed in italies in “this

report. ) ,

That the document was not privileged, becanse the fact that esch
person to whom it was shown signed it eventually was immalerial.
Xven supposing that all the persons signing knew what the docn-
‘ment was, and desired thereby to retain the defendant to apply on
their behalf for 8 summons against the plaintiff, that was nob 2
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.circumstance rendering the publication privileged, as the relation of
solicitor and client must exist at the moment of publication between
the publisher and the person to whom the publication is made.

The unnecessary words were inserted maliciously.

Murphy, Q.C., and Hugh Fraser, for the respondents. were 1ot
called upon,

Lord Henscagry, L.C.: _nfter reading the document. stated the
facts from which it arose, and said that it was hopeless for the
appellant to contend, with regard to the six sigatories whe had
aiven evidence for the defendant, that the doeument was not
perfectly senuine, drawn up in a perfectly legitimate way. and
veally intended by the parties fo be what it appeared on the face of
it to bse. On this subject his Lordship added :;

These witnesses all of them depose to having suffered from
such annoyances; they further depose to having consulted the
defendant on the subject, and to having given Liim insructions
which resulted in their signing this doeument; und when they
were called there was no suggestion made to them in cross-exami-
nation that that was not the case. Their evidence was taken; to
some of them it was said, ** I have no questions to ask:” in the case
of others their cross-examination was on a point quite beside the
evidence to whieh I have just called attention.

Now, my Lords, I cannot help saving that it seems to me to be
absolutely essentinl to the proper conduct of a cause, where it is.
fntended to suggest thab a witness is not speaking the truth on o
particular point, to direct his attention to the fact by some questions.
put in cross-examination showing that that imputation is intended
to be made, and not to tuke his evidence and puss it by as a matter
altomether unchullenged, and then, when it is impossible for him to
uxplain, as perhaps he might have Leen able to do if such questions
had Dzen put to hiw, the cireumstances which it is suggested
indicute thut the story he tells ought not to be believed, to argue
thut lie is u witness unworthy of credit. My Lords. I have always
understood that if you intend to impeach o witness you are hoand,
whilst he is in the box, to give him an opportunity of making any
explination which is open to him; and, as it secms to me, thatb is
not only a rule of professional practice in the conduct of o case, bub
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is essential to fuir piar and fuir dealing with. witnesses.  Sometimes
reflections have Dbeen mude upon excessive cross-examination of
witnesses, and it hus been cnmplained of as undue; but it seems fo
me that o eross-examination of a witness which errs in the diveetion
of excess may be far more fulr to him than to leave him without
cross-examination, and afferwards to suggest that he is not a
- witness of truth, I mean upon i point on which it is not otherwise
perfeetly clear that he has had full notice beforehand that there is
an intention to impeach the eredibility of the story which he i3
telling. Of course I do not deny for & moment that there are cases
“in which Lhat notice has been so distinetly and wnmistakobly given,
and the peint npon which he is impeached, and is to be impeached,
is so manifest, thui it is not necessary to waste time in putting
questions to him npou it. All Tam saying is that it will not do to
impeach the eredibility of a witness upon a matter on which he has
not had any oppertunity of giving an explanation by reason of there
having been no suggestion whatever in the course of the case that
his story is not aceepted.

It seems to me, therefore, that it must cerfainly be taken that
these witnesses, whether they were exaggerating somewhat Mr.
Browne's acts towards them or not (that is immaterial}, were telling
the truth when they said, “ We did bring before Alr, Dunn the fact
that we had these cnuses of complaint ; "—that, ab all events, was
the impression which they produced on his mind ;— we did consult
him abont them, we did want him to act for us, and we did sign
this doenment because we wanted him to aet for us.”

Now, my Lords, as regards ail these persons, escept the three

whom T will deal with presently, the case is all one way. Having
regard to the conduncet of the case, it was not open to the learned
counsel to ask the jury to disbelieve all their stories, and to come to
the conclusion that nothing of the kind had passed. If that is so,
there is an end of the case so far as 1t rests upon the whole of this
transaction being a sham, and we start with this, that, as regards
all these persons except three, it was a genuine transaction, becouse
the solicitor was really asked to act by people who really felt them-
gelves aggrieved.

Now, my Lords, how is it possible to dispute thata communica-
tion of that sort was privileged ? It seems to me, further, that there
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{Lord Hersererr, L.C.)
is no evidence of malice, beeause malice means making use of the
oceasion for some indireet purpose, that the transaction was not
genuine, and was not really direeted to that to which it appeared to
be directed.

Now it has Dbeen ingeniously argued that, as regards these
persons, this document was shown to them before they signed it,
and therefore before they retained Mr. Dunn; that at that time he
was not acting as their solicitor, and that therefore, although it was
shown to them with o view to his acting, and although it resulted
in their retaining him io act, vet there was a publication before any
such relation existed between them. My Lovds, of course that
would not be true as regards the first signatory, and I refer to that
because, as I threw out in the course of the argument, I am by no
means prepared to adopt the view thab was suggested and was said
to extend even fo the cose of a shorthand writer, that a person to
whom another communicated by word of mouth defamatory matter,
and who wrote if down and merely honded it back to the person
who made the communiention, would by so doing publish the
defamatory matter. I am not prepaved, as af presentadvised, to lay
down such a proposition.

But then it is said, as regards oll except the frst signatory (and
no doubt with more plovsibility in their case), that the document
was shown simmed alveady by certoin people, and that when so
shown at that moment there was publication, and af that moment
there could be no privilege. Now, my Lords, I will assume that
showing it under those circumstances was sufficient publication ;
but I cannot for a moment accede to the armument that the oceasion
was not a privileged one. I do not think that it was a point taken
at the trial, because, as I say, the only point taken af the trial, as
far as I can see, was that the whole thing was a sham ; but it
seems to me that when conmmumications pass Letween a solicitor
and those who he reasonably believes will desire to retain him, and
to whom he malkes a communication in relation to that, and who do
retain him, the whole of those communications leading up to the
retainer and velevant to it, and baving that and nothing else in
view, are privileged communications, that the whole oceasion is
throughout privileged. There is no authority, so far as I know, to
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the contrary, and it seems to me that to lay down any other
“doctrine wounld be very gravely contrary to the public interest
“Therefore, my Lords. a3 regards this transaction tlhe occasion
appears to me to have heen very eclearly privileged, and T can see
no evidence of malice. If the occasion was privileged in the sense
to which I have allnded, and if the transaction was a genuine one,
and what passed between peopte who were really desivous of
retaining a solicitor, and that solicitor was retained. it seems to me
that the fact that that solicitor was not particularly friendly in lus
disposition towards the person against whom proceedings were to be
taken does not take awny the privilege or make the action o
malicious action on his part in the eye of the law.

Then it was said that the language of the document may be so
extravagant and so much in excess of the necessities of the oceasion
that that of itself is evidence of malice. MMy Lords, I should not
for a moment dispute that proposition; but in the present ease [
do not see anvihing in this document which was not strictly rele-
vant fo the purpose and object of the document. It may be that
there were some unnecessary words in it, that a shorter form ight
have sufficed to serve the purpose; bub the fach that the document
is more full in its terms than is necessary certainly would not in
itself be any indication of malice, unless you come fo the eonclusion
that the words are put in in such a way, or bave such an effect, as
to point to the conclusion that they were not put in for a legitimate
purpose, but were put in with the object of defaming the plaintiff.
I can see no evidence of that kind here. :

Now, my Lords, I for my own part conceive thal when once that
conclusion is arrived at there is an end of the case; becanse Ido
not think that any separate case was made ab the trial as regords
showing the documént to Mrs. Cool, Mrs. Jones or Mr. King.
Nevertheless, that poink having been made here, I will deal with it
and will say a few words upon it. As regards My. King, I will
dismiss it ot once; I see nothing in the point as regards Mr. hing.
All that we know with respect to Mr. King is that on the morning
of the trial, or rather of the proposed application to the magistrates,
Mr. King signed this document at the Court. There is no sug-
gestion that his reason for signing it was not that he was anvious
to retain Mr. Dunn. There is no evidence that he had never
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(Lord Hensenerr, L.C.)
previously made any complaints or that he had not been u person
who to AMr. Dunn's knowledge would be likely 10 sizn such a doen-
ment, because he Lad represented himself as an aggrieved person.
Having no evidence of that, we must take the document and the
siemature ; and I cannot see the slightest ground for supposing theb
Mr. King's position is in the least different from that of the other
signatories.

As regards Mrs. Cook and Mrs. Jones, we have certuin facts
proved Ly Mrs. Cook. Mrs. Cook’'s case, as stated in her evidence,
is that she did not lnow what was in this document at all, that
she never read it, that something was said to her abount Mr. Browne,
but that as to the terms of the document and as to her assenting
" to them she did not assent to them because she did not rend them.
As regards Mrs. Cook's case, I eonfess that the dilemma seems to me
to be complete. If she read this document and siwned it, she has
not even herself said that she did not understand what she read, or
that she did not mean what she signed. Her only case 1s that she
did not vead it. If she signed it, she must be taken to have under-
stood it, and to bave meant what she said. If she did not read it,
then there was no publication. Therefore it seems to me that, as
regards her case, there is this absolute dilemma : either it was not
published to ber, or if it was published to her. she is in exacily the
same position as the other signatories, and she is not a person who
ean be regarded as a stranger to the entire transaction, because she
herself sdmiis that she had brought it heme o M. Dunn’s mind,
not that she had heen annoyved—she will net use that word—Dbut that
she had been at least worried, because she had bLeen informed by
the neighbours that Mr. Browne had been in the habit of hountiny
ber house, and sbe thought that it might prejudice her if her
lodgers cume o know of 15, Therefore it Is mutural, as it seems to
me, and in ne way improper, that Mr. Dunn baving had that com-
munieation from ber, and finding that cther people thought that
the nuisance had grown too intolerable to be subwitted to, Le should
go to see Mrs. Cook to ascertain whetlier she also would desire to
put the matter into his hands, and to have the same steps tuken.
In that view of the case, us regards Mrs. Cook, it seems to me that
there is either no publication, or that her vase is the snme as that
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of the other signatories with whom I have already dealt. And so
as regards Mrs. Jones. We do not know the cireumstances under
which Mrs. Jones signed. She was the mother of Mis. Cook, and
living in the szme house shs wonld be certain to go and talk to her
daughter about i6: and, if she was confined to the house, she was
at least as likely as any other inmate of the house to be annoyed.
Tnder those cireumstanees she signs this document, and I say that
ghe must be taken to have intended Mr. Dunn to act for her.
What passed in relation to her signing the document was strietly
confined o matter relevant to the question of her emploving him,
as others had employed him, to act for her on account of M.
Browne's proceedings.

Therefore, my Lords, I cannot see anything lLere to entitle the
plaintiff to rest his case upon the fransactions with M. King, Mis.
Cook, and 1rs. Jones, nnless if be a fact which would cut away the
whole foundation for his ease by showing that there was no publica-
tion.

TUnder these circumstances, I submif to your Lordships that the
judgment appealed from ought to be affirmed and the appeal
dismissed.

Lord Harssvry: My Lords, I am entirely of the same opinion.
(His Lordship then referred to s misdirection by tite learned Judge
at the trinl, which does not eall for veport, and continued :}

My Lords, I cannot but think that this ease, although the amount

involved is small, raises very important questions indeed. Amongst’
other guestions, I think if vaises a question as to the conduet of the
trial itself, and the position In which people are placed, when, apart
altogether from the actunl issues raised by the written pleadings,
the conduct of the parties has been such as to leave one or more
.Questions to the jury, and those questions being determined, they
-come afterwards and strive to raise totally different- questions,
because, upon the evidence, it might ha.ve been open to the parties
to raise those other questions.

My Lords, it is one of the most familiar principles in the conduct
of causes at Nisi Prius, that if you take one thing as the question to
be determined by the jury, and apply yourself to that one thing, no
Court would afterwards permit you to raise any other questiop. It
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(Lord HiLsRURY.) :
would be intolerable, and it would lead to incessant litigation, if the
rule were otherwise. I think Dr. Blake Odgers has, with great
candour, produced the authority of Martin v. (ireat Northern
Railway (1), which lays down what appears to me 1o be a very
wholesome and sensible rule, namely, that vou cannot take ad-
vantage afterwards of what was open to you on the pleadings, and
what was open to von upon the evidence, if yvou have deliberately
-elected to fight another question, and have fought it, and linve been
heaten upon it.

My Lords, so far as regards the conduct of the trial, it appears to
me that nothing could be stronger than what the learned Judge
himself said at the very commencement of his remarks in the
presence of the learned counsel, who, if it was not accurate, were
bound then and there to intervene and say so. The learned Judge
says at the commencement of his samuing up, after he has intro.
duced the facts to the jury: © We Lave to deal with the law In this
matter, and the case is fairly put by 3r. 1illis in the only way in
which he could put it. He cannot ask you to treat this as o libel,
untess vou are satisfied that the whole thing was a sham got up by
the defendant for the mere purpose of disparaging the chiaracter of
the plaintiff.” My Lords, after that statement by the learned
Judge, which is at the commencement of his summing up, the
learned counsel, not intervesing at all, but allowing the learned
Judge to leave that os the one question to the jury, it appears to me
that it is absolutely hopeless, in any other Court, afterwards fo
attempé to raise any other question than that which the learned
counsel deliberately elected to allow the learned Judge at all events
to lenve to the jury as the only one which was to be put to them.

My Lords, with regard to the manner in which the evidence was
given in this cuse, I cannob too heartily express my coneurrence
with the Lord Chancellor as to the mode in which a triul should be
conducted.  'To my mind nothing would be more absolutely unjust
than not io eross-exaniine witnesses upon evidence whiel they luve
given, so as to give them notice. and to give them an epportunity of
explanation, and an opportunity very often to defend thelr own
churacter, and, not hoving given them such an opportunity, to ask
the jury afterwards to disbelieve what they have said, although nob
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one question has been directed eitber to their credit or to the
aecuracy of the facts they have deposed to. In this case 1 must soy
it would ba an outrageous thing if I were asked to digbelieve what
\lr. Hoeh says, and what Mr. McCombie says, after the conduct of
the learned counsel when they were exomined at the trial. Mr.
George McCombie is called and asked: * Q) Did you give him
any instructions 21} 1 said, could nothing be done to prevent
\ir. Browne annoying us as he wus every night 7 (Q) Did you
receive advice from him as to what could be done 2—(A.) Yes.
(Q.) Will you look at this document 2 Is thab your signature?
—{A. (Locking at the document.) Yes, sir. () Was that docu-
ment brought to you by Mr. Dunn ?—(4.) I went round to his house-
(Q.) There you saw the document. Did you read it?—(a) I did.
(Q.) And signed it?-—(A.) Yes, I signed-it. (Mr. Willis) I have
pothing to ask youw.” My Lords, it seems to me thab it would
be a perfect outrage and violation of the proper conduck of a case
ot Nisi Prius if, after the learmed counsel had declined fo cross-
examine the witness upon that evidence, ib is not to be token as &
fact that that witness did complain of the plaintiff's proceedings,
that he did receive advice, that he went round to Mr. Dunn as a
solicitor, and thet he did sign that retainer, the whole case on the
other side-being that the refainer was a mere counterfeit proceeding
and not & genuine retainer at all.

My Lords, the same course was pursued with regard to Hoch.
He says :  Ever since the year 1888 he has constantly annoyed and
insulted me, but only when there were no witnesses by—rwhen 1 have
been walking quietly out. He has sneered, grunted, sputtered, and
occasionally burst into s brutal guffaw. That has been going on
until the time when he was bound over to keep the peace, when it
ceased. But since that time he has tried to resume these perform-
ances, only for a whole year and more I have persistently avoided
meeting him, and so [ have not given him any opportunity of insult-
ing me. (Q.) Did you give instructions to Mr. Dunn fo act for
you.—(A.) On that account. (Q.) That was before the menth of
August, 1891%—(a.) 1 forget the date. (3. M7ilis) 1 have
nothing to ask you, sir.’” Therefore, here are iwo witnesses, who
may be taken as examples of others, as to both of whom it cannob
be denied that, if tkeir evidence is true, they went to Mr. Dunn and -
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(Lord HaLsnury.)
gave him instructions, and that the vetainer was drawn up for the
purpose of embodying the authority to Mr. Dunn to act. Under
those circumstances what question of fact remains 2 TWhat is there
now for the jury after that? If Mr. IFillis admits Lefore the jury
—as [ say, by the absence of eross-examination, he does admit—
that these statements are true, what is there for the jurv? Iiis
impossible, as it seems to me, therefore, to dispute for a moment that,
in the mauner in which this cause was conducted, that absoluely
concluded the question. His Lordship then expressed conecurvence
with the Lord Chancellor’s view as to the signatories who had not
been ealled.] :

Now, with all the materials before us, what has heen sugrested as
otherwise than proved by these facts? As I have alveady said, the
conduet of the cause seems to me to amount practically to au ad.
mission that there was, I will not eall it a retainer, hut an employ-
ment. of JMr. Dunn: I will not use any technical phrase, Lecause T
think 3. ITillis, rightly enough, abandoned any argument derived
from any particular force in the word “ retainer,” and used the word
“employment.”” I think there was an emplovment, because these
wimesses, if they speak truly, did employ My, Dunn t6 de the thing
Lie did, and he did nothing but whas e was emploved to do, and if
so, then, as Mr. Willis very candidly admitted vesterday, if he was

creully employed, there was an end of the case. Thuat was the
question on which the whole case turned at the triul, and if vour
Lordships were to sand this case now t0 a new trial it would only
be sending it to be tried again with the direction to the Judge
that he must not, upon this evidence {for that is the test which we
must apply. not upon any new evidence, but upon this evidence),
leave the question of malice to the jurs.  Tam of opinion that, if he
did that. he would do wrong. That there was netual employment
was admited at the trial, Lecanse the learned counsel for the plaintiff
refused to cross-examine the witnesses. who proved that which, if
proved and eorrectly stafed, did amount to employment.

Therelore, my Lords, 1 entirely concur in the motion that this
appeal be dismissed.

Lord Morrrs : My Lords, T entirely coneur with the judgment of
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the Lord Chancellor and of my noble and lenrned friend oppostie.
There are only one or $wo Joints upon which T should like to offer a
few observations.

In the first place, it appears to me that the learned Judge put the
real question W the jury as to whether this alleged employment of
\lr. Dunn was a real and bond jide employment, or an unreal nnd
sham emploxment m ovder to enable him maliciously to libel the
plnintiﬂ‘. That appears to me to have been the poinl which was
put by the learned Judge, and it appears to me to have heen the
peint upon which the whole trial went, and upon which the trial
properly went, because, when one publieation is proved that goes to
the root of the entire controversy: the question was, was the em-
ployment a real one? I so, Mr. Dunn was privileged. If it was
an unreal one, he had no privilege—the whole thing was a sham,
and Lie was acting malicionsly.

My Lords, there is another point upon which I would wish to
quard myself, namely, with respect to laving down any bhavd.and-
fast Tule as regards cross-examining o witness as o necessary pre-
limipary to impeaching his credit. In this case, I am clearly of
opinion that the witnesses, having given their testimony, and not
having been cross-examined, having deposed to a state of facts which
is quite reconcilable with the rest of the case, and with the fact of
the retainer having been given, it was impossible for the plaintiff to
ask the jury at the trial, and it is impossible for him to ask any legal
tribunal, to say that those witnesses are rob to be credited. Butl
can quite understand & ease in which a story told by a witness may
have been of so ineredible and romancing a character that the most
effective cross-examination wounld be to ask him to leave the box:
i therefore wish it to be understood that I would not concur in
ruling that it was necessary, in order fo impeach o witness's eredit,
that vou should take him through the story which he had told,
giving him notice by the questions that you impeached his credit.

Lord Bowsx: :His Lordship agreed that the case made at the
trial seemed to bave been that there bad been no genuine employ-
ment of the defendant, and thaf the document was a sham concocted
for purposes of malice; that the verdict, if supported, could only be
supported on that ground: but tha$, on the evidence of six of the
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sifnatories, taken in conjunction with the evidence of Mys. Cooke,
1t was impossible to deny that there had Dbeen a rea! and genuine
employment of the defendant ; and that on the issue sO presented
to the jury judgment must be entered for the defendant. His Lord-
ship added:? And1I think, as the Lord Chancellor and my nobie
and learned friends who have preceded me have said, that it would be
pessimi exempli, and contrary to all one’s experience at Nisi Prius,
and contrary to the best interests of justice, if a plaintiff, who had
obtained a verdiet from a jury upon one issue which he had presented
" to them, were allowed to sustain it by fishing out various eauses of
action, whieh he had not presented to the jury, and upon which
their verdict was not asked for, and upon which damages unqguestion-
sbly were not given, “His Lordship added that. although this was
enough to end the case, he would consider the reasons which it was
urged might sustain s verdict, though not the one given by the jurr,
He expressed concurrence with the Lord Chancellor s to the signa-
tories who had not given evidence for the defendant, aud continued:’
I myself have no doubt at all, in the absence of authority, that if o
solicitor has reason to believe that his services may be required by
& possible client who does afterwards retajn him, what passes
between the solicitor and the elient on the subject of the retainer,
and relevant to the retainer, is covered by professional Irivilege,

Then it is said that there is some evidence of malice which
would oust that privilege, if the privilege exists. With reference to
that I have only two observations to moke. The first is, that I en-
tirely eoncur with what the noble and learned Lords who have
preceded me have said. I can find no scintilla of evidence
which would justify o jury in finding melice so as to oust that
privilege. '

My Lords, there is another and more serious point, & point of lar,
whicl T desire to keep open so far as my opinien is concerned, I
very much doubt whether, when g professional relation is created
between o solicitor and client, and communicationg pass between
the soticitor and the client with reference to the prosecution of a
third person, or with reference to proceedings being taken uguinst
lim, the fact that the solivitor is animated by walice in what he
80y of the third person would render him lialle o an action, pro-
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vided he does not 82y anything which is outside what is relevant to
the communications which he is making us solicitor to his client.
1 very much doubt whether malice destroys that kind of privilege,
unless it iz shown that what passed was not germane {o the
occasion. Bat it is not necessary to decide that point, for it does
not avise here. I only desive to leep it open in case it should

arise in some other case.

Ordered, that the judgment appegled From be
agirmed and the appeal dismissed with costs.

Solicitors : TFhite & D¢ Buriatte, for the Appellant.
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